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commonly known as the “FEDERAL TORT CLAIMS 
ACT.” 

The lower Court had jurisdiction of this matter by vir¬ 
tue of the above-quoted statute. 

This Court has jurisdiction by virtue of Title 17, Sec¬ 
tion 101, of the 1940 Code of Laws for the District of Co¬ 
lumbia, as amended, as well as under the above quoted 
statute. 

This appeal is taken from the final judgment of the 
lower Court entered on October 12, 1948, granting sum¬ 
mary judgment in favor of the appellee. (App. 14). 

This appeal was noted on November 3, 1948. 

STATEMENT OF THE CASE 

Appellant (plaintiff below) is a Metropolitan Motor¬ 
cycle Policeman employed by the District of Columbia 
Government. 

On June 25,1946, while on duty and driving a motorcycle 
belonging to the District of Columbia Government, appel¬ 
lant was proceeding in a southeasterly direction on Vir¬ 
ginia Avenue, Northwest, in the District of Columbia. 

Appellee (defendant below), through its departmental 
employee of its Treasury Department, in the course of his 
employment, was driving a truck belonging to appellee’s 
Treasury Department along Virginia Avenue, Northwest, 
in said District and as he approached the intersection of 
“Virginia Avenue and G Streets, Northwest, without warn¬ 
ing or signal, he turned suddenly into the path of appel¬ 
lant, causing appellant and his motorcycle to run into and 
collide with appellee’s truck; the collision having been 
caused by the negligence of appellee’s employee because 
of the excessive speed at which he was traveling and be¬ 
cause he failed to keep a proper lookout when by doing so 
he could have avoided the collision. 

As a result of this collision, the appellant sustained vari¬ 
ous and sundry personal injuries including a cerebral con¬ 
cussion and a fractured collarbone, damage to the motor- 
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cycle he was driving, and damage to some of appellant’s 
personal property. 

It was conceded at the hearing on the motion for sum¬ 
mary judgment that appellee, through its departmental 
employee, was negligent by virtue of the careless and 
reckless manner in which its truck was driven by its de¬ 
partmental employee while on the business of appellee’s 
Treasury Department. 

At the pretrial of this case in the lower Court, appellee’s 
counsel urged upon the Pretrial Judge that appellant was 
not entitled to recover because he had made an election to 
accept compensation when he was paid his salary during his 
illness with the expenses of his hospitalization being paid 
from a fund provided for that purpose. Upon the sugges¬ 
tion of the Pretrial Judge, a stipulation was entered into 
(App. 8) and at the same time appellee, through its counsel, 
filed a motion for summary judgment in its favor. \ 

On the complaint and the answer thereto, the above- 
mentioned stipulation and appellee’s motion for summary 
judgment, the Pretrial Judge granted appellee’s motion 
for summary judgment. j 

From this summary judgment in appellee’s favor, appel¬ 
lant appeals. 

STATUTES INVOLVED 

United States Code, Title 28, Sections 931, 933, 941, 943. 

1 * SUBCHAPTER U. SUITS ON TORT CLAIMS 
AGAINST THE UNITED STATES. 

“11931. Jurisdiction; liability of United States; judg¬ 
ment election by claimant; amount of suit; administra¬ 
tive disposition as evidence-^- . I 

“(a) Subject to the provisions of this chapter, the 
United States District court for the district wherein 
the plaintiff is resident or wherein the act or omission 
complained of occurred, including the United States 
district courts for the Territories and possessions of 
the United States, sitting without a jury, shall have 
exclusive jurisdiction to hear, determine, and render 
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judgment on any claim against the United States, for 
money only, accruing on and after January 1, 1945, on 
account of damage to or loss of property or on account 
of personal injury or death caused by the negligent or 
wrongful act or omission of any employee of the Gov¬ 
ernment while acting within the scope of his office or 
employment, under circumstances where the United 
States, if a private person, would be liable to the 
claimant for such damage, loss, injury, or death in 
accordance with the law of the place where the act 
or omission occurred. Subject to the provisions of 
this Title, the United States shall be liable in respect of 
such claims, to the same claimants, in the same man¬ 
ner, and to the same extent, as a private individual 
under like circumstances. * * * (Aug. 2, 1946, c. 753, 
Title IV, 11410, 60 Stat. 843, Amended Aug. 1, 1947, 
c. 446, Sec. 1, 61 Stat. 722)” 

“Sec. 933. jReview 

“ (a) Final judgments in the district courts in cases 
under this subchapter shall be subject to review by 
appeal— 

“(1) In the circuit courts of appeals in the same 
manner and to the same extent as other judgments 
of the district courts or” 

“SUBCHAPTER HI. MISCELLANEOUS PRO¬ 
VISIONS 

“Sec. 941. Definitions 

“As used in this chapter, the term— 

“(a) * Federal agency ’ includes the executive de¬ 
partments and independent establishments of the 
United States, and corporations whose primary func¬ 
tion is to act as, and while acting as, instrumentalities 
or agencies of the United States, whether or not au¬ 
thorized to sue and be sued in their own names; PRO¬ 
VIDED, that this shall not be construed to include any 
contractor with the United States. 

“(b) * Employee of the Government* includes officers 
or employees of any Federal agency, members of the 
military or naval forces of the United States, and per¬ 
sons acting on behalf of a Federal agency in an official 
capacity, temporarily or permanently in the service 
of the United States, whether with or without com¬ 
pensation. 
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“ (c) ‘Acting within the scope of his office or employ¬ 
ment’ in the case of a member of the military or naval 
forces of the United States, means acting in line of 
duty. Aug. 2,1946, c. 753, Title IV, Sec. 402, 60 Stat. 
842.” 

“Sec. 943. Claims exempted from operation of chapter 
“The provisions of this chapter shall not apply to— 
“(a) Any claim based upon an act or omission of 
an employee of the Government exercising due pare, in 
the execution of a statute or regulation, whether or 
not such statute or regulation be valid, or based upon 
the exercise or performance or the failure to exer¬ 
cise or perform a discretionary function or duty on 
the part of a Federal agency or an employee of the 
Government, whether or not the discretion involved 
be abused. 

“(b) Any claim arising out of the loss, miscarriage, 
or negligent transmission of letters or postal matter. 

“(c) Any claim arising in respect of the assessment 
or collection of any tax or customs duty, or the deten¬ 
tion of any goods or merchandise by any officer of cus¬ 
toms or excise or any other law-enforcement officer. 

“(d) Any claim for which a remedy is provided by 
sections 741-752, or 781-790 of Title 46, relating to 
claims or suits in admiralty against the United States. 

“ (e) Any claim arising out of an act or omission of 
any employee of the Government in administering the 
provisions of sections 1-38 of Appendix to Title 50. 

“(f) Any claim for damages caused by the imposi¬ 
tion or establishment of a quarantine by the United 
States. 

“ (g) Any claim arising from injury to vessels, or to 
the cargo, crew, or passengers of vessels, while pass¬ 
ing through the locks of the Panama Canal or while 
in Canal Zone waters. 

“(h) Any claim arising out of assault, battery, 
false imprisonment, false arrest, malicious prosecu¬ 
tion, abuse of process, libel, slander, misrepresenta¬ 
tion, decease, or interference with contract rights. 

“(i) Any claim for damages caused by the fiscal 
operations of the Treasury or by the regulations of 
the monetary system. 

“(j) Any claim arising out of the combatant activi- 
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ties of the military or naval forces, or the Coast Guard, 
during time of war. 

“ (k) Any claim arising in a foreign country. 

“(1) Any claim arising from the activities of the 
Tennessee Valley Authority. Aug. 2, 1946, c. 753, 
Title IV, Sec. 421, 60 Stat. 845.” 

D. C. Code, Title One, Section 1-311 

“1-311. Compensation of injured employees. 

All of the provisions of the Act of Congress ap¬ 
proved September 7, 1916 (TJ. S. C. Title 5, P. 751 et 
seq.), are hereby extended to employees of the Gov¬ 
ernment of the District of Columbia so far as they may 
be applicable, except to those members of the police 
and fire department of the District of Columbia who 
are pensioned or pensionable under the provisions of 
sections 4-401 to 4-410, 4412 to 4414. (July 11,1919, 
41 Stat. 104, Ch. 7, P. 1; June 10, 1921, 42 Stat. 20, 
Ch. 18, P. 2). 

D. C. Code, Title 4, Sec . 4-506 

Sec. 4-506 (20:583). Allowance for temporary Dis¬ 
ability—Medical Certificate — Approval. 

Whenever any member of the police department 
or the fire department of the District of Columbia shall 
become temporarily disabled by injury received or 
disease contracted in the actual discharge of his duty, 
to such an extent as to require medical or surgical 
services other than such as can be rendered by the 
Board of Police and Fire Surgeons of said District, 
or to require hospital treatment, the expenses of such 
medical or surgical services or hospital treatment, 
shall be paid from the policemen and firemen’s relief 
fund. District of Columbia, provided for in sections 
4-501, 4-503, 4-506 to 4-510, 4-512 to 4-514; but no such 
expense shall be paid except upon a certificate of the 
said Board of Police and Fire Surgeons, or two mem¬ 
bers thereof, setting forth the necessity for such serv¬ 
ices or treatment and the nature of the injury or dis¬ 
ease which rendered the same necessary, and upon the 
approval of the said certificate by the superintendent 
of the Metropolitan police or the chief engineer of the 
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fire department, as the case may be, and the approval 
of the commissioners of the District of Columbia. 
(Sept. 1, 1916, 39 Stat. 718, ch. 433, P. 12). 

STATEMENT OF POINTS 

1. This is a suit for damages for personal injuries sus¬ 
tained by a District of Columbia Metropolitan Policeman 
and is prosecuted against the United States of America 
under United States Code, Title 28, Paragraph 921 et seq., 
commonly known as the “FEDERAL TORT CLAIMS 
ACT”, and involves interpretation of this statute. 

2. Appellant never waived his claim for the tort com¬ 
mitted against him by appellee through its departmental 
employee. 

3. The defense of an election of remedies upon which 
appellee based its motion for summary judgment was never 
passed upon by the Pretrial Judge in granting appellee’s 
motion for summary judgment. 

4. Plaintiff is specifically exempted from the coverage of 
the District of Columbia Workmen’s Compensation Act 

5. The Pretrial Judge erred in granting appellee’s mo¬ 
tion for summary judgment. 

SUMMARY OF ARGUMENT 

1. APPELLANT IS NOT PRECLUDED FROM 
MAINTAINING A CLAIM UNDER “THE FED¬ 
ERAL TORT CLAIMS ACT” BECAUSE HE IS A 
MEMBER OF THE DISTRICT OF COLUMBIA 
METROPOLITAN POLICE DEPARTMENT. 

2. THE FEDERAL TORT CLAIMS ACT WAS EN¬ 
ACTED TO WAIVE THE IMMUNITY OF THE 
FEDERAL GOVERNMENT, APPELLEE HERE¬ 
IN, IN TORT CLAIMS AND PROVIDE FOR PAY¬ 
MENT OF CLAIMS FOR DAMAGES TO OR LOSS 
OF PROPERTY ON ACCOUNT OF PERSONAL 
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INJURY CAUSED BY THE NEGLIGENT OR 
WRONGFUL ACT OR OMISSION OF ANY EM¬ 
PLOYEE OF THE GOVERNMENT WHILE ACT¬ 
ING WITHIN THE SCOPE OF HIS OFFICE OR 
EMPLOYMENT, UNDER CIRCUMSTANCES 
WHERE THE UNITED STATES, IF A PRIVATE 
PERSON, WOULD BE LIABLE. 

3. NEVER HAVING THE BENEFITS OF A WORK¬ 
MEN’S COMPENSATION ACT, APPELLANT 
COULD NEVER HAKE AN ELECTION TO AC¬ 
CEPT BENEFITS PROVIDED BY ANY SUCH 
LEGISLATION. 

4. APPELLANT NEVER WAIVED HIS CLAIM FOR 
THE TORT COMMITTED AGAINST HIM BY 
APPELLEE THROUGH ITS EMPLOYEE. 

ARGUMENT 

1 . 

Appellant Is Not Precluded From Maintaining a Claim 
Under “The Federal Tort Claims Act” Because He Is a 
Member of the District of Columbia Metropolitan Police 
Department. 

Ever since the enactment of the Constitution of the 
United States, the District of Columbia has been, and is 
now, a separate entity (Title One, Section 102 of the Dis¬ 
trict of Columbia Code, R. S. D. C., P. 2, June 11, 1878; 20 
Stat. 102, Ch. 180) and even though Congress of the United 
States legislates exclusively for it (Art. 1, Sec. 8, Consti¬ 
tution of the United States), the District of Columbia is a 
separate entity, a body-corporate for municipal purposes 
(Title One, Section 102 of the District of Columbia Code, 
R. S. D. C., P. 2, June 11, 1878; 20 Stat. 102, Ch. 180). 
Consequently its employees are in nowise connected with, 
associated with, or subject to the control of the appellee, 
or any one of its departments. How then can they, the em- 
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ployees of the District of Colombia, on one hand be treated 
as strangers while on the other hand, as appellee would have 
the FEDERAL TORT CLAIMS ACT interpreted, be 
treated as employees of the appellee and excluded from the 
benefits of this particular statute? In years gone by, a 
similar contention was raised in the case of The Metropoli¬ 
tan Railroad Company v. District of Columbia, 132 U. S. 
1, 33 L. ed. 231, but the Supreme Court brushed aside this 
contention by saying: 

“counsel for the plaintiff contend that the government 
of the District of Columbia is a department of the 
United States Government, and that the corporation 
is a mere name, and not a person in the sense of the 
law, distinct from the government itself. We cannot 
assent to this view. It is contrary to the express lan¬ 
guage of the statutes. That language is that the Dis¬ 
trict of Columbia 1 shall remain and continue a munici¬ 
pal corporation’, with all rights of action and suits 
against it. If it were a department of the government, 
how could it be sued? Can the Treasury Department 
be sued? or any other department? We are jof the 
opinion that the corporate capacity and corporate lia¬ 
bilities of the District of Columbia remain as before, 
and that its character as a mere municipal corporation 
has not changed.” 

Many agencies of both the District of Columbia Govern¬ 
ment and of the appellee have similar functions. For exam¬ 
ple, the U. S. Park Police is under the jurisdiction of ap¬ 
pellee’s National Park Service (Act of Mar. 2,1934, 48 Stat. 
389, Ch. 38, Par. 1,1940 D. C. Code, Title 4, Section 302) and 
has functions similar to the Metropolitan Police Depart¬ 
ment of the District of Columbia of which the appellant is 
a member. So that while the agencies have similarity of 
purpose as well as similarity in dress, each is subject to 
entirely separate authorities, function in entirely separate 
jurisdictions and have different areas where their author¬ 
ity may be enforced. For all practical purposes each is as 
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independent of the other as the District of Columbia is in¬ 
dependent of the State of Maryland. 

Each is a government separate and apart from the other 
and functioning within its own jurisdiction. 

Employees of the District of Columbia Government and 
employees of the appellee each have their own retirement 
funds, workmen’s compensation benefits and other facilities 
and privileges made available to them by virtue of their 
employment. But a District of Columbia Government em¬ 
ployee cannot obtain the benefits available to appellee’s em¬ 
ployees nor can an employee of any.of appellee’s depart¬ 
ments obtain the benefits and privileges available to a Dis¬ 
trict of Columbia Government employee. 

While on a great many occasions the District of Colum¬ 
bia and appellee, the United States of America, cooperate 
for their mutual benefit and assistance, neither Congress 
today nor the framers of the Constitution in the prepara¬ 
tion of that document, ever intended that the District of 
Columbia should be subordinate to or a part of the United 
States of America. 

As a consequence, no employee of the District of Colum¬ 
bia Government by virtue of their employment could ever 
demand or have a right to seek the benefits available to 
appellee’s employees. 

2 . 


The Federal Tort Claims Act Was Enacted to Waive the 
Immunity of the Federal Government in Tort Claims and 
Provide for Payment of Claims for Damages to Loss On 
or Account of Personal Injury Caused by the Negligent 
or Wrongful Act or Omission, Etc. 

For many years Congress was plagued with the neces¬ 
sity of considering thousands of private bills, to compen¬ 
sate private persons for torts committed against them by 
the agents and employees of the appellee while yet only 
actually passing a few of such bills that were presented 
to them. 
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One of the parts of the LEGISLATIVE REORGANIZA¬ 
TION ACT of 1946 (Ang. 2,1946, 60 Stat. 843) was Title 
IV, the FEDERAL TORT CLAIMS ACT. This law was 
designed to relieve Congress of the bnrden of considering 
these so-called private bills to compensate for torts com¬ 
mitted by appellee’s servants, agents and employees, and 
at the same time provide a convenient forum for the con¬ 
sideration of these matters. j 

During the discussions before the various committees of 
Congress considering this legislation, certain classes of 
claims were excluded from the benefits of the law prin¬ 
cipally because it was thought that the appellee should not 
be subjected to claims arising out of an act or omission 
for failure to exercise due care or for the exercise of a 
discretionary function on the part of appellee’s employees. 
Other exclusions (Title 28, Sec. 943) covered those tort 
claims where relief was already provided for under the Ad¬ 
miralty Act (U. S. C. Title 46, Secs. 741-752) and the Mari¬ 
time Act (U. S. C. Title 46, Secs. 781-790) pertaining to 
maritime torts, claims arising out of the use of the Panama 
Canal Zone, etc. j 

The announced purpose of this legislation was to ‘‘render 
judgment against the United States (appellee herein) on 
account of damage to or loss of property or on account of 
personal injury or death caused by the negligent or wrong¬ 
ful act or omission of any employee of the Government 
(appellee herein) while acting within the scope of h}s office 
or employment, under circumstances where the United 
States (appellee herein) if a private person, woyld he 
liable to the claimant for such damage, loss, injury, or death 
in accordance with the law of the place where the act or 
omission occurred.” (Italics supplied). U. S. C. Title 28, 
Sec. 931. 

Thus the appellee finally waived its immunity from tort 
claims and consented to be sued in its own Courts for the 
torts committeed by its servants and employees while on 
official business. 
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Appellant’s claim is one for injuries arising out of the 
negligent operation of a truck of appellee’s Treasury De¬ 
partment. So ordinary is this type of claim that it is 
used as an illustration in the Congressional hearings on 
this legislation (H. R. Report 1287, page 6, November 26, 
1945, 79th Congress, 1st session, and Hearings before the 
Committee on the Judiciary, House of Rep. on H. R. 5373 
and H. R. 6463, pages 24, 28, 38 and 42, 77th Congress, 2nd 
session). 

In its consideration of the large number of bills pre¬ 
sented to it over a period of approximately 23 years in 
accomplishing the passage of this legislation, Congress held 
many hearings in order to fully consider every aspect of 
this particular legislation. 

Under U. S. C. Title 28, Sec. 943, certain classes of claims 
were excluded. In the consideration of the various bills, 
a number of them provided that claims for which compen¬ 
sation is provided by the Federal Employees Compensa¬ 
tion Act were not to have the benefits of this Act. Hear¬ 
ings before the Committee on the Judiciary, House of Rep. 
on H. R. 5373 and H. R. 6463, Pages 4 and 65 dated Nov. 
26,1945, supra, and Hearings before Subcomm. No. 1 of the 
Committee on the Judiciary, H. of Rep. 76th Congress, H. R. 
7236, page 3, dated April 3, 1940. The law as finally en¬ 
acted (U. S. C. Title 28, Sec. 943) did not contain these 
exclusions thereby indicating a Congressional intent that 
even Federal Employees who had not elected to accept com¬ 
pensation under the Federal Employees Compensation Act 
(U. S. C. Title 5, Sec. 721 et seq.) and who were otherwise 
entitled to maintain their claim for injuries could main¬ 
tain their claim under this Act. 56 Yale Law Journal 549; 
Gottlieb, 35 Georgetown Law Journal 57; Jefferson v. U. S., 
74 Fed. Supp. 214. Further support of the spreading of 
the benefits of this Act appears from Congressman Celler’s 
statement appearing in the Congressional Record that 
“ other than the exceptions to coverage specifically set out 
in section 421 of the Act (U. S. C. Title 28, Sec. 943) the 
bars were down for any case not excluded, is included.” 
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86 Congressional Record 12089, 1940. See also 31 Minne¬ 
sota Law Review 469, April, 1947. On this theory, even 
if appellant were a Federal Employee and since he had not 
elected to accept compensation, he could file suit under 
this act and maintain his claim for damages. (Italics sup¬ 
plied). Canadian Aviation Ltd. v. United States, 324 
U. S. 222; Kiefer & Kiefer v. R. F. C. 306 U. S. 381; F. H. A. 
v. Burr, 309 U. S. 242; U. S. v. Shaw, 309 U. S. 495 ; Dollar 
v. Land, 81 U. S. App. D. C. 28, 154 Fed. (2d) 307 ; Hulen 
7 Fed. Rules, Dec. 689. j 

Moreover, appellant’s claim here is even stronger for 
he is specifically exempted from the coverage of the Dis¬ 
trict of Columbia Workmen’s Compensation Act (D. C. 
Code Title One, Section 1-311), so that he does not have the 
benefit of any compensation act. The reason for this is 
obvious. 

The occupation of policemen and firemen being of such 
great hazard and subject to such great physical exertions 
that this class of employees are frequently called upon, 
even more, required to risk their lives daily in the perform¬ 
ance of their occupations. So much so that injury to their 
person is almost a daily occurrence as a consequence of 
their employment. 

Consider the daily work of the appellant. As a motor¬ 
cycle policeman, it is his duty to daily patrol the streets of 
the District of Columbia, in all kinds of weather, to aid in 
maintaining the even, safe, flow of traffic upon these Streets. 
Almost hourly he is called upon to restrain some careless 
motorist from using the streets of the District in such a 
manner as to constitute a menace to other automobile driv¬ 
ers, because the driver may be speeding or otherwise oper¬ 
ating his automobile so as to endanger the lives of other 
persons using those same streets. In this District nearly 
fifty percent of the automobile drivers are from other juris¬ 
dictions. This condition necessarily results in streets here 
having a constant heavy flow of traffic with its attendant 
dangers and hazards. Nevertheless, it is appellant’s obli- 
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gation, by virtue of his employment, to risk his life by 
frequently disregarding his own personal safety to protect 
the public. 

No less hazardous is the employment of a fireman. 

Undoubtedly it was because of the realization of the great 
risk and dangers of these occupations that led Congress 
to exempt these classes of occupation from the general pro¬ 
visions of the District of Columbia Employees Compensa¬ 
tion Act (D. C. Code Title One, Section 1-311) and left to 
the Board of Police and Fire Surgeons to determine when 
the members of these two classes of employees of the Dis¬ 
trict of Columbia Government would be able to perform 
their usual occupations when they were injured as a result 
of their employment, and at the same time providing for the 
cost of their medical attention and hospitalization out of a 
particular fund (D. C. Code Title 4, Sec. 4-503), knowing 
that onlv those skilled medical men -would be able to deter- 
mine at what period of time after injury had been sustained, 
policemen and firemen of the District of Columbia would be 
physically able to return to their regular employment and 
be equal to the physical exertions and alertness necessary 
in their occupations. 


3. 

Never Having the Benefits of a Workmen’s Compensation 
Act, Appellant Could Never Make an Election to Accept 
Benefits Provided by Such Legislation. 

It is self evident that before appellant could elect to 
accept the benefits of any legislation, he must be subject to 
such legislation and come under it. 

By virtue of what has been stated above, it is clearly ob¬ 
vious that appellant could not elect to accept benefits never 
provided for him. D. C. Code Title One Section 1-311; Amer¬ 
ican Stevedores v. Parello, 330 U. S. 456,91L. Ed. 1020. See 
also U. S. v. Marine, 155 Fed. (2d) 457; Parr v. U. S., 78 
Fed. Supp. 693. 
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4. 

Appellant Never Waived His Claim for the Tort Committee 
Against Him by Appellee, Through Its Employee. 

i 

The Federal Tort Claims Act was enacted into law on 
August 2. 1946. 

Appellant was injured on June 25, 1946 and returned to 
active duty on September 8, 1946. 

Promptly and in strict compliance with the statute, ap¬ 
pellant presented his claim for injuries and prosecuted it 
under the provisions of the statute. Nothing in his actions 
has ever indicated or pointed to a waiver of his claim 
against the appellee. White v. U. S. 77 Fed. Supp. 316. 

From the moment of his injury the care and treatment of 
his injuries was under the strict supervision of the Board 
of Police and Fire Surgeons of the District of Columbia. 
No salary was payable to appellant except upon the certifi¬ 
cate of a member of the Board of Police and Fire Surgeons 
of the District of Columbia. D. C. Code Title 4, Section 
4-506. Any hospital or medical expenses were payable 
only upon the certification of this same Board. Any selec¬ 
tion of a doctor or surgeon was entirely up to this same 
Board of Police and Fire Surgeons and even if appellant 
desired the attendance of a physician of his own choice or 
removal to a hospital of his own choice, because of his em¬ 
ployment, he could accomplish such change only upon ob¬ 
taining such permission from a member of the Board of 
Police and Fire Surgeons. The choice of medical attention 
and hospitalization in instances such as these, or in other 
instances, were not a matter of choice for the appellant but 
were up to the Board of Police and Fire Surgeons of the 
District of Columbia. 

Appellant had no voice in the matter of the care and 
treatment of his injuries in this instance or any other in 
the event he was injured. It was up to his employer, the 
District of Columbia Government. Moreover, receipt of 
medical attention, much less acceptance of it, could not con- 
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stitute an election to accept compensation, even if one 
existed, American Stevedores v. Porella, snpra; Grand 
* Trunk Rwy. Co. of Canada v. Knapp, 233 Fed. 950, Siebert 
v. Patapsco Ship Ceiling and Stevedoring Co. 258 Fed. 990; 
Roeper v. Albany Port Dist. 43 N. Y. S. (2nd) 848, 266 
App. Div. 936. 


CONCLUSION 

Appellant respectfully states that in view of the facts in 
this case and the law appertaining thereto, this case should 
be remanded to the lower court for trial and the judgment 
of the pretrial court should be 

REVERSED. 

Lucien H. Mercies 

N. Meyer Bakes 

Attorneys for Appellant. 
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1 Filed, Apr. 18,1947. Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Valden B. Wham* 

3871 Alabama Avenue, S. E., 

Washington, D. C. 

Plaintiff, 

v. 

The United States op America, 

Defendant. 

Civil Action No. 1655-47 

COMPLAINT FOR DAMAGES 

(Auto Collision) 

1. The jurisdiction of this Court obtains by virtue of 
Section 410(a) of Public Law 601—79th Congress, com¬ 
monly known as the Federal Tort Claims Act. 

2. On June 25, 1946, at the intersection of Virginia 
Avenue and G Streets Northwest, in the District of Co¬ 
lumbia, plaintiff was driving a motorcycle on Virginia 
Avenue Northwest, said motorcycle being owned by the 
District of Columbia Government and operated by plain¬ 
tiff in the course of his employment as a police motorcycle 
patrolman of the Metropolitan Police Department of the 
District of Columbia Government. As plaintiff approached 
said intersection, defendant’s truck, belonging to defend¬ 
ant’s Treasury Department, and operated by said defend¬ 
ant’s Treasury Department employee, Talmadge D. 
Sturgis, in the course of his employment for defendant’s 
Treasury Department, suddenly turned said truck into the 
path of plaintiff’s motorcycle and caused a collision of 
said truck and the motorcycle upon which plaintiff was 
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riding. Said defendant’s track being operated in a care¬ 
less, reckless, and negligent manner, at an excessive and 
unlawful rate of speed, making an improper turn 
2 and failing to yield the right of way to plaintiff’s 
motorcycle already in the intersection of said street; 
all of said things being in violation of the District of Co¬ 
lombia traffic regulations, and causing said collision. 

3. As a result of said collision, plaintiff sustained a 
cerebral concussion, a fracture of the left scapula, and vari¬ 
ous bruises and cuts about his entire body. As a further 
result of said collision, plaintiff lost certain items of per¬ 
sonal equipment and clothing which were damaged beyond 
repair. Plaintiff has expended large sums of money for 
transportation and medicines in an effort to be cured of 
his injuries as a result of said collision. Plaintiff has also 
been permanently injured as a result of said collision and 
has suffered great physical and mental pain and suffering 
and in the future, will suffer great physical and mental pain 
and suffering; all as a result of said collision. 

WHEREFORE, plaintiff demands judgment against the 
defendant in the sum of Ten Thousand Dollars 
($10,000.00), besides cost of this suit. 

N. Meyeb Bakes 

Attorney for Plaintiff 
402 Met. Bank Bldg., 
Washington, D. C. 
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3 Filed, Jun. 11, 1947. Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Valden B. Wham, 

Plaintiff, 


The United States op America, 

Defendant. 

Civil Action No. 1655-47 

ANSWER OF THE DEFENDANT 

i 

First Defense 

Complaint fails to state a canse of action upon w'hich re¬ 
lief may be granted. 

Second Defense 

The plaintiff has received benefits from the Police and 
Firemen’s Retirement Fund for the District of Columbia, 
for the same alleged injuries and has therefore made an 
election of the remedies. 

Third Defense 

1. This defendant states that it is not required to answer 

the allegations of paragraph 1 . j 

2. This defendant admits that on the date alleged a col¬ 
lision occurred between a motorcycle operated by the plain¬ 
tiff and a truck owned by the defendant and operated by 
one of its agents and employees. 

All other allegations of paragraph two are denied. 

3. This defendant lacks knowledge or information suffi¬ 
cient to form a belief as to the allegations of paragraph 3. 
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4. This defendant denies all allegations of the complaint 
not herein specifically admitted. 

4 Fourth Defense 

This defendant avers that the injuries, if any, received 
by the plaintiff were the result of his own contributory 
negligence. 

WHEREFORE, the premises considered the defendant 
prays: 

1. The complaint be dismissed. 

2. And for such other and further as to the court may 
seem just and proper. 

George Morris Fay, 

United States Attorney. 

Daniel B. Maher, 

Assistant United States Attorney. 

I hereby certify this 11 day of June, 1947, that I have 
sent a copy of the foregoing answer to N. Meyer Baker, 
Esquire at his address 402 Metropolitan Bank Building, 
Washington, D. C. 

Daniel B. Maher, 

Assistant United States Attorney. 
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5 Filed Feb. 5,1948. Harry M. Hall, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

I 

Valden B. "Wham, ; 

Plaintiff , j 

v. 

United States op America, 

Defendant. 

j 

Civil Action No. 1655-47 

i 

MOTION FOE SUMMARY JUDGMENT ON 
SECOND DEFENSE 

i 

Comes now the United States defendant herein and moves 
the court to enter a summary judgment in its favor and 
against the plaintiff for the reason that on the basis of the 
complaint, the facts stipulated in connection with this mo¬ 
tion, and the defendant’s second defense, there is no genu¬ 
ine issue as to any material fact and the defendant is en¬ 
titled to judgment as a matter of law. 

George Morris Fay, I 

United States Attorney. 

John P. Burke, 

Assistant United States Attorney. 

I hereby certify that I have sent a copy of the foreging 
motion together with memorandum of points and authori¬ 
ties to N. Meyer Baker, Esq., at his address, 402 Metropoli¬ 
tan Bank Building, Washington, D. C., attorney for the 
plaintiff, by official United States mail, this 4th day of 
February, 1948. 

John P. Burke, 

Assistant United States Attorney. 
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6 Filed Feb. 5,1948. Harry M. Hull, Clerk. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Valden B. Wham, 
Plaintiff, 


v. 

United States of America, 

Defendant. 

Civil Action No. 1655-47 

MEMORANDUM OF POINTS AND AUTHORITIES 

1. A submission by the United States to private suit, 
which is general in terms, is not intended to operate in favor 
of the claimants of a class for which the United States has 
already provided a system of compensation comprehensive 
in scope. Dobson v. United States, 2 Cir., 27 F. (2d) 807, 
cert. den. 278 U. S. 653: (Naval personnel construed to be 
ineligible, by reason of the system of Government pensions 
for disabilities incurred in line of duty, to sue the United 
States under the Public Vessels Act, 46 U. S. C. Sec. 781, 
permitting a libel against the United States for damages 
caused by a public vessel of the United States.) Bradey v. 
United States , 2 Cir., 151 F. (2d) 742; (United States em¬ 
ployees on public vessels who are eligible for employees 
compensation, 5 U.S.C. Sec. 751 ff not eligible to recover 
under Public Vessels Act, on the analogy to naval person¬ 
nel and particularly because the employees compensation 
provisions were applicable with certainty and without proof 
of fault). 

2. Dahn v. Davis, 258 U. S. 421. 

3. When a compulsory system of employees compensation 
is in force it is exclusive of other remedies against the em- 
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ployer. 71 C.J.S., p. 1480, sec. 1488, Workmen’s Compensa¬ 
tion Act. ' 

7 “Unless the statute otherwise provides, the remedies 
afforded by the Workmen’s Compensation Act are ex¬ 
clusive wherever the act by its terms is compulsory.” 

George Morris Fay, j 
United States Attorney. 

John P. Burke, 

Assistant United States Attorney. 

NOTICE 

i 

i 

To: N. Meyer Baker, Esquire 

402 Metropolitan Bank Building 
Washington, D. C. 

Please take notice that a memorandum of points and 
authorities supporting the foregoing motion is attached 
hereto. The rules of court require that if you oppose this 
motion, you shall, within the required time, file an oppos¬ 
ing memorandum of Points and Authorities. 

John P. Burke, 

Assistant United States Attorney. 
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8 Filed, Feb. 12,1948. Harry M. Hull, Clerk. 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Valden B. Wham, 

Plaintiff, 


v. 

United States of America, 

Defendant . 

Civil Action No. 1655-47 

STIPULATION 

For the purpose of enabling the court to rule upon the 
defendant’s second defense, it is hereby stipulated by and 
between the parties to this case that the following facts 
may be considered as established: 

At the time of the collision pleaded in the complaint, 
June 25, 1946, the plaintiff was employed as a motorcycle 
police officer in the Traffic Division of the Metropolitan 
Police of the District of Colombia. At the time of the col¬ 
lision he was on duty, and he was injured in line of duty. 
He was taken to the Emergency Hospital, where he was 
confined for approximately a week. The expenses of this 
hospitalization and medical treatment in connection there¬ 
with, including X-rays, were paid from the Policemen and 
Firemen Relief Fund established by Chapter 5, Title 4, 
D. C. Code, 1940. He was treated for his injuries by the 
Board of Police and Fire Surgeons as provided in Section 
4-506, D. C. Code, 1940. He returned to duty after approxi¬ 
mately three months of convalescense, and during that 
period he received his full salary as a member of the Metro¬ 
politan Police, and he lost no earnings during said period. 
The plaintiff continues to be a member of the Metropolitan 
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Police Department, and as such is eligible to all disability, 
retirement, and pension benefits available to the personnel 
of the Metropolitan Police Department. 

N. Meyer Baker, Esquire, 

Attorney for plaintiff. ; * 

John P. Burke, 

Assistant United States Attorney. 
Attorney for defendant. 



i 

i 


I 
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9 Filed, Sep. 27,1948. Harry M. Hall, Clerk. 

UNITED STATES DISTBICT COUBT 
FOB THE DISTBICT OF COLUMBIA 

Valden B. Wham, 

Plaintiff, 


v. 


United States op America, 

Defendant. 

Civil Action No. 1655-47 

MEMORANDUM 

Plaintiff is a member of the Metropolitan Police. While 
driving a motorcycle on official business he was in collision 
with a track driven by an employee of the Treasury De¬ 
partment, also on official business at the time. Plaintiff 
was injured and sues the United States under the provi¬ 
sions of the Federal Tort Claims Act (28 USCA § 921 et 
seq.). 

It is stipulated that the expenses of hospitalization and 
medical treatment, including x-rays, were paid from the 
Police and Firemen’s Fund (Chap. 5. Tit. 4, D. C. Code 
1940). He was treated for his injuries by the Board of 
Police and Fire Surgeons as provided in Sec. 4-503, D. C. 
Code 1940. He returned to duty after three months con¬ 
valescence, during which period he received his full salary 
as a member of the Metropolitan Police, and he lost no 
earnings during that period. He is still a member of the 
police force and is eligible to all disability, retirement and 
pension benefits available to the personnel of the police 
department by virtue of the statute above mentioned. 

When the United States consents to be sued in tort, as it 
has by the Tort Claims Act, those members of a class 
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10 for which a comprehensive system of compensation 
has otherwise been provided may not seek benefits 
under the Act. Dobson v. U. S. (CCA 2), 27 Fed. (2d) 807, 
cert, denied, 278 U. S. 653; Bradey v. U. S. (CCA 2), 151 
Fed. (2d) 742; Dahn v. Davis, 258 U. S. 421. And see opin¬ 
ion of Chestnut, D. J. in Jefferson v. U. S. (D. C. Md. Civ. 
Action 3692, decided May 7, 1948). 

The plaintiff, as a member of the Metropolitan Police, is 
not an employee of the United States but is an employee of 
the municipal corporation, the District of Columbia. Grif¬ 
fith v. Rudolph, 54 App. D. C. at page 352. But the United 
States has established by statute the Police and Firemen’s 
Relief Fund, § 4-501 et seq., D. C. Code 1940 and supports 
it to the extent of 40 per centum of its cost. § 4-516. 
Whether plaintiff had an election to accept the benefits of 
the Relief Fund or to proceed under the Tort Claims Act 
is not before me and, consequently, no opinion is expressed. 
The fact is, however, that he was provided pursuant to the 
relief statute and he is entitled to such future benefits as 
his rights may appear. j 

In my opinion, the Federal Tort Claims Act is not ap¬ 
plicable in the circumstances and the motion for summary 
judgment is granted, and an appropriate order will be 
signed. 

H. A. SCHWEINHATJT, | 

Judge . 


September 27th, 1948. 
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11 Filed, Oct. 4,1948. Harry M. Hall, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Valden B. Wham, 

Plaintiff, 


v. 

United States op America, 

Defendant. 

Civil Action No. 1655-47 

MOTION TO RECONSIDER MOTION FOR 
SUMMARY JUDGMENT 

Now comes the plaintiff, through his attorney of record 
and moves the Coart to reconsider the motion for summary 
judgment filed herein by the defendant and for reasons 
states as follows: 

1. The memorandum is not supported by the law cited. 

2. Defendant defended this suit on the basis of an elec¬ 
tion by the plaintiff to accept compensation provided 
for him by the District of Columbia Government. No 
such election was ever made by plaintiff nor has he 
ever waived his claim for the tort committed against 
him by defendant through its employee, acting within 
the scope of his employment. 

3. Moreover the Court refrains specifically from any 
expression of opinion as to this particular defense 
raised by the defendant. 

4. Whether or not plaintiff would ever be entitled to any 
future benefits for a disability incurred in line of duty 
is problematical because such retirement for disability 

is entirely at the discretion of the Commission- 
12 ers of the District of Columbia and is not 
available to an employee such as plaintiff as a 
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policeman in the Metropolitan Police Department of 
the District of Columbia as a matter of right. j 

5. And for such other and further reasons as may be 
presented to the Court upon a hearing of this motion. 

N. Meyer Baker 
Attorney for Plaintiff 
402 Metropolitan Bank Bldg. 

TO: 

George Morris Fay 

U. S. Attorney, Courthouse, 

4th and D Sts. N. W., 

Washington, D. C. 

Please take notice that the above entitled motion will 
be calendared for hearing before the Honorable Judge 

H. A. Schweinbaut on a day to be assigned for the 
hearing of this motion after notice to you. Rules of 
Court require that you file any objection to the grant¬ 
ing of this motion within five days after receipt by 
you of a copy of said motion. 

POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION. 

I. Rule 12 (a) and 52 (b) FRCP. j 

2. Jefferson v. U. S., 74 Fed. Supp. 214. 

3. Title 4, sec. 507 and Title 47, sec. 109 of the D. C. 
1940 Code of Laws. 

Copy of the foregoing motions and points and authori¬ 
ties mailed postpaid this 1st day of October, 1948, to 
counsel for defendant as his office address of record. 

N. Meyer Baker 
Attorney for Plaintiff. 
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13 Filed, Oct. 12,1948. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOB THE DISTBICT OF COLUMBIA 

Valden B. Wham, 

Plaintiff, 


v. 

United States of America, 

Defendant. 

Civil Action No. 1655-47 

ORDER 

Upon consideration of the defendant’s motion for sum¬ 
mary judgment and the defendant’s memorandum of points 
and authorities, and plaintiff’s points and authorities in 
opposition to the motion for summary judgment, it is this 
12th day of October, 1948, 

ORDERED that the defendant’s motion for summary 
judgment be and it hereby is granted. 

H. A. ScHWEINHAUT, 

Judge. 

Certificate of Service 

I hereby certify that service of the foregoing order was 
made by mailing a copy thereof to N. Meyer Baker, Esq., 
attorney for the plaintiff, Metropolitan Bank Building, 
Washington 5, D. C., this 30th day of September, 1948. 

Sidney S. Sachs, 

Assistant United States Attorney 
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BRIEF FOR APPELLEE 


counterstatement of the case 

I 

; 

This is an appeal from an order entered October 12,1948, 
(App. 14) granting appellee’s motion for summary judg¬ 
ment. Wham v. United States, 81 P. Supp. 126 (Jt. App. 10). 

On June 25, 1946, appellant, while on duty as a motor¬ 
cycle officer of the Metropolitan Police Department, was 
involved in a collision with a truck owned by the Treasury 
Department, and driven by an agent of the Treasury De¬ 
partment while on official business. Appellant was treated 
in Emergency Hospital, where he remained for approxi¬ 
mately one week. The expenses of hospitalization and medi¬ 
cal treatment, including X-rays, were paid from the Police¬ 
men and Firemen’s Relief Fund established by Chapter 5, 


(l) 
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Title 4, D. C. Code (1940). He was treated for injuries by 
the Board of Police and Fire Surgeons as provided in Sec¬ 
tion 5-506, D. C. Code, 1940. He returned to duty after ap¬ 
proximately three months of convalescence, and during the 
entire period received his full salary as a member of the 
Metropolitan Police, losing no earnings. Appellant contin¬ 
ues to be a member of the Metropolitan Police Department, 
and as such is eligible to all disability, retirement, and pen¬ 
sion benefits available to the personnel of the Metropolitan 
Police Department. (Stipulation, Jt. App. 8.) 

Appellant filed this action April 18, 1947, some eight 
months after the effective date of the Federal Tort Claims 
Act, which effective date was August 2, 1946. Appellee’s 
answer was seasonably filed, pretrial hearing was had, and 
appellee filed a motion for summary judgment. Upon these 
pleadings, the court granted appellee’s motion for summary 
judgment. Notice of appeal by appellant was timely filed. 

APPLICABLE STATUTES 

D. C. Code, § 1-311. Compensation of injured employees. 

All of the provisions of the Act of Congress approved 
September 7, 1916, (U.S.C., title 5, § 751 et seq.) are 
hereby extended to employees of the government of the 
District of Columbia so far as they may be applicable, 
except to those members of the police and fire depart¬ 
ments of the District of Columbia who are pensioned 
or pensionable under the provisions of sections 4-401 to 
4-410, 4-412 to 4-414 . . . 

D. C. Code, § 4-506. Allowance for temporary disability— 
Medical certificate—Approval. 

Whenever any member of the police department or 
the fire department of the District of Columbia shall be¬ 
come temporarily disabled by injury received or disease 
contracted in the actual discharge of his duty, to such 
an extent as to require medical or surgical services 
other than such as can be rendered by the Board of 
Police and Fire Surgeons of said District, or to require 
hospital treatment, the expenses of such medical or sur¬ 
gical services, or hospital treatment, shall be paid from 
the policemen and firemen’s relief fund, District of 
Columbia, provided for in section 4-501, 4-503, 4-506 
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to 4-510, 4-512 to 4-514; but no such .expense shall be 
paid except upon a certificate of the said Board of 
Police and Fire Surgeons, or two members thereof, 
setting forth the necessity for such services or treat¬ 
ment and the nature of the injury or disease which ren¬ 
dered the same necessary, and upon the approval of the 
said certificate by the superintendent of the Metropoli¬ 
tan Police or the chief engineer of the fire department, 
as the case may be, and the approval of the commis¬ 
sioners of the District of Columbia. 

D. C. Code, § 4-516. Apportionment of appropriations. 

i 

On and after July 1, 1924, appropriations to pay re¬ 
lief and other allowances authorized by sections 4-501, 
4-503, 4-506 to 4-510, 4-512 to 4-514, shall be paid 60 
per centum from the revenues of the District of Co¬ 
lumbia and 40 per centum from the revenues of the 
United States. j 

28 U.S.C., § 931. Jurisdiction; liability of United States; 
judgment; election by claimant; amount of suit; adnlinis- 
trative disposition as evidence. 

(a) Subject to the provisions of this chapter* the 
United States district court for the district wherein the 
plaintiff is resident or wherein the act or omission 
complained of occurred, including the United States 
district courts for the Territories and possessions 
of the United States, sitting without a jury, shall 
have exclusive jurisdiction to hear, determine, and 
render judgment on any claim against the Uiiited 
States, for money only, accruing on and after January 
1,1945, on account of damage to or loss of property or 
on account of personal injury or death caused by the 
negligent or wrongful act or omission of any emplpyee 
of the Government while acting within the scope of his 
office or employment, under circumstances where the 
United States, if a private person, would be liable to 
the claimant for such damage, loss, injury, or death in 
accordance with the law of the place where the act or 
omission occurred. Subject to the provisions of this 
chapter, the United States shall be liable in respect of 
such claims to the same claimants, in the same manner, 
and to the same extent as a private individual under 
like circumstances, except that the United States shall 
not be liable for interest prior to judgment, or for 
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punitive damages. Costs shall be allowed in all courts 
to the successful claimant to the same extent as if the 
United States were a private litigant, except that such 
costs shall not include attorneys’ fees. 

28 U.S.C., §943. Claims exempted from operation of 
chapter. 

The provisions of this chapter shall not apply to— 

(a) Any claim based upon an act or omission of an 
employee of the Government, exercising due care, in the 
execution of a statute or regulation, whether or not such 
statute or regulation be valid, or based upon the exer¬ 
cise or performance or the failure to exercise or per¬ 
form a discretionary function or duty on the part of 
a Federal agency or an employee of the Government, 
whether or not the discretion involved be abused. 

(b) Any claim arising out of the loss, miscarriage, 
or negligent transmission of letters or postal matter. 

(c) Any claim arising in respect of the assessment 
or collection of any tax or customs duty, or the deten¬ 
tion of any goods or merchandise by any officer of cus¬ 
toms or excise or any other law-enforcement officer. 

(d) Any claim for which a remedy is provided by 
sections 741-752, or 781-790 of Title 46, relating to 
claims or suits in admiralty against the United States. 

(e) Any claim arising out of an act or omission of 
any employee of the Government in administering the 
provisions of sections 1-38 of Appendix to Title 50. 

(f) Any claim for damages caused by the imposition 
or establishment of a quarantine by the United States. 

(g) Any claim arising from injury to vessels, or to 
the cargo, crew, or passengers of vessels, while passing 
through the locks of the Panama Canal or while in 
Canal Zone waters. 

(h) Any claim arising out of assault, battery, false 
imprisonment, false arrest, malicious prosecution, abuse 
of process, libel, slander, misrepresentation, deceit, or 
interference with contract rights. 

(i) Any claim for damages caused by the fiscal oper¬ 
ations of the Treasury or by the regulation of the mone¬ 
tary system. 

(j) Any claim arising out of the combatant activities 
of the military or naval forces, or the Coast Guard, 
during time of war. 

(k) Any claim arising in a foreign country. 
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(1) Any claim arising from the activities of the Ten¬ 
nessee Valley Authority. ... j 

SUMMARY OP ARGUMENT 

I ' I 

Appellant, by virtue of his employment, the beneficiary 
of an elaborate system of medical, hospitalization, disability, 
retirement and pension benefits, created by an act of Con¬ 
gress, and contributed to by appellee, is not of a class for 
which Congress waived the sovereign’s immunity from suit 
in the Federal Tort Claims Act. The Court did not err in 
holding that the Act should be interpreted to exclude those 
for which a comprehensive system of compensation has 
been provided. 

II 

If it be held that appellant would otherwise have standing 
to pursue a remedy under the Tort Claims Act, his way is 
now barred by his election to accept the benefits provided 
for those in his class. Appellant comes to this Court mak¬ 
ing no showing that he at any time sought to refuse the 
benefits that were provided for him. His actions indicate 
only that he seeks his remedy under the Tort Claims Act 
in addition to that already provided, and not in lieu of the 
benefits he has received and will continue to receive under 
the plan Congress has legislated for him. 

ARGUMENT 


Members of a Class for Which a Comprehensive System of 
Benefits Has Been Provided Are Not Entitled to a Remedy 
under the Tort Claims Act 

It is not the contention of the appellee that appellant’s 
status as an employee of the District of Columbia necessi¬ 
tates, by that fact alone, an interpretation of the Tort 
Claims Act which would bar an action under that: Act. 
Rather, it is the contention of appellee, that the Congress, 
by providing for the Policemen and Firemen’s Relief Fund, 
4 D. C. Code, § 501 et seq. (1940), with its provisions for 
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medical assistance, hospitalization, disability, retirement 
and pension benefits, intended thereby to provide a full, 
complete, and exclusive remedy as against any claim that a 
person entitled to the benefits of the Fund might have against 
the United States. It is because the United States set up 
the system of benefits, and contributes to it, that appellee 
urges that the Congress did not intend, in passing the Tort 
Claims Act, to allow a further remedy against the United 
States. It should be noted that the Congress / specifically 
exempted members of the Police Department of the District 
of Columbia from the benefits of the Federal Employees’ 
Compensation Act (5 U. S. C. $ 751 et seq.) while extending 
the benefits of that act to other employees of the District of 
Columbia. 1 D. C. Code § 311 (1940). 

The Federal Tort Claims Act (28 U. S. C. § 943) sets out 
certain claims exempted from the Act, and by its terms 
refers to “any claim against the United States, for money 
only.” § 931(a). It is necessary, therefore, in order for 
the Court to accept the position now urged by appellee, to 
judicially construe the Act to exclude claims such as those 
presented in this appeal. Sound authority for such a judi¬ 
cial construction can be found in the cases of Dobson v. 
United States, 27 F. 2d 807, 808 (2 Cir. 1928); Bradey v. 
United States, 151 F. 2d 742 (2 Cir. 1946); United States v. 
Brooks, 169 F. 2d 840, (4 Cir. 1948); and Jefferson v. United 
States, 77 F. Supp. 706 (D. C., Md. 1948). The words of 
Judge Dobie, speaking for the Court in the Brooks case, 
supra, are in point. Construing the Tort Claims Act, he 
states (p. 842): 

It seems crystal clear that the claims here in suit fall 
literally within the comprehensive words “any claim 
against the United States, for money only” used in 
§ 410(a) of the Act, without any specific limitation as 
to the classes of persons who have valid claims under 
the Act. This fact, however, is not in itself determina¬ 
tive of our problem. The proper approach, we think, 
was admirably stated by District Judge Chesnut, in 
Jefferson v. United States, D. C., 77 F. Supp. 706, 711, 
712: “It is a familiar rule of statutory construction 
that the merely literal reading of particular words in 
an Act can be narrowed by construction where, from 
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the whole subject matter of the particular Act and its 
setting in the whole governmental scheme, the court 
can see that the literal import of the phrase used is 
contrary to established policy and would not accord 
with the real intention of Congress in passing the Act, 
and for this purpose we may ‘look to the reason of the 
enactment and inquire into its antecedent history and 
give it effect in accordance with its design and purpose, 
sacrificing, if necessary, the literal meaning in order 
that the purpose may not fail.’ Takao Ozawa v. United 
States, 260 U. S. 178,43 S. Ct. 65, 67 L. Ed. 199; United 
States v. Sweet, 245 U. S. 563, 38 S. Ct. 193, 62 L. Ed. 
473; United States v. Arizona, 295 U. S. 174, 55 S. i Ct. 
666, 79 L. Ed. 1371.” 

! 

And again on page 844 Judge Dobie says, in rejecting the 
precise contention made by appellant herein: 

Appellees make much of the fact that the Act Con¬ 
tains certain specific exceptions to the liability of the 
United States. From this it is argued that these ex¬ 
pressed exceptions negative any other implied excep¬ 
tions. Moore Ice Cream Co. v. Rose, 289 U. S. 373, £77, 
53 S. Ct. 620, 77 L. Ed. 1265; Cunard Steamship Co. v. 
Mellon, 262 U. S. 100,128, 43 S. Ct. 504, 67 L. Ed. 894, 
27 A. L. R. 1306; Lapina v. Williams, 232 U. S. 78, 92, 
34 S. Ct. 196,58 L. Ed. 515. The maxim expressio uiiius 
est exclusio alterius is by no means a rule of statutory 
interpretation to be universally applied. i 

Appellant points out that the legislative history of the 
Tort Claims Act shows that a bill had been introduced in a 
Congress prior to that which finally enacted the Act, wherein 
claims compensable under the Employees’ Compensation 
Act were to be excluded from those actionable under the 
Tort Claims Act. The argument is made that because the 
provisions just referred to were deleted from the legislation 
as it finally passed, we are to infer that Congress intended 
that such claims were to have standing before the Act. This 
specific contention was also urged in the Brooks case, sup-ra, 
and was rejected in these words: i 

i 

Our attention is called to the fact that in an early 
draft of the Federal Tort Claims Act (H. R. 181, intro¬ 
duced by Mr. Cellar) there was an express exception 


8 


with reference to soldiers, and the Act was finally en¬ 
acted without this exception. The argument is made 
that when Congress, with this exception brought to its 
attention, deliberately omitted this exception from the 
final draft of the Act, it must fairly be inferred that 
Congress clearly intended to include soldiers within the 
scope of the Act. 

This omitted exception (H. R. 181, section 402(8)) 
reads as follows: “Any claim for which compensation 
is provided by the Federal Employees’ Compensation 
Act, as amended, or by the World War Veterans’ Act 
of 1924.” (Italics ours) (sic) 

• ••••*• 

It is certainly arguable that Congress, when this 
exception was finally considered and rejected, must 
have been familiar with the Dobson and Bradey cases. 
If so, and Congress did intend to include soldiers within 
the scope of the Act, every dictate of common sense 
would seem to require that Congress would manifest 
this intention not by inference or implication; but, on 
so important a matter, by emphatic positive expression 
to that effect, in words so clear that they could readily 
be understood, even by federal judges. So radical a 
departure from previous policy and thought should 
certainly have been expressly stated and not left to 
inference. It might well have been, too, that Congress, 
aware of the considerations advanced in this opinion 
thought (as we do) that the Act, in its final form, did 
not apply to soldiers. 169 F. 2d at page 845. 

Judge Chesnut in the second and final opinion in the 
Jefferson case, supra, fully considered the precise argument 
advanced by appellant herein, and flatly rejected it. 77 
F. Supp. at page 712. 

The Court below did not err in holding that “When the 
United States consents to be sued in tort, as it has by the 
Tort Claims Act, those members of a class for which a com¬ 
prehensive system of compensation has otherwise been pro¬ 
vided may not seek benefits under the Act.” 81 F. Supp. 
at. page 127, (App. 10, 11). This holding finds support in 
the above-referred-to Dobson, Bradey, Brooks and Jefferson 
cases, supra. While it is true that in each of the four cases 
personnel of the armed forces of the United States were 
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claimants, it should be noted that the Court in each case was 
impressed by the fact that a complete and comprehensive 
system of compensation has otherwise been provided for 
the claimants, as in the case now at bar. 

In the Dobson case, supra, the Court said: 

“Chapter 3, title 38 of the United States Code . . . 
provides an elaborate pension system for personal in¬ 
jury and loss of life incurred by officers and enlisted 
men in the navy. These pensions may be thought an 
inadequate substitute for the recovery of full damages 
under the Public Vessels Act of March 3, 1925, but they 
were well known to all who entered the naval service.** 
27 F. 2d at page 809. i 

In the Bradey case, supra, Judge Learned Hand, speak¬ 
ing for an undivided court, said: 

“The compensation provided for the Navy is ; in¬ 
deed not the same as that provided under the United 
States Employees Compensation Act, . . . . . ; 
but that makes no difference. We are to assume that 
each is deemed adequate for the occasion; particularly 
since it is certain, and does not depend upon proof of 
fault.” 151 F. 2d at page 743. 

In the Brooks case, supra, the Court points out: 

“Congress has established a complete and compre¬ 
hensive administrative system of compensation to take 
care of the death of, or injuries to, servicemen. 
Monthly pension payments for disabling injuries, pen¬ 
sions to the widow, children or dependent parents for 
the death of a serviceman, full pay during period of 
incapacity, medical attention and hospitalization, life 
insurance at rates far below the rates of commercial 
companies employment preferences, education—all 
these and many other benefits are distinctly given to 
servicemen. Nor have the States been niggardly to vet¬ 
erans. Certainly there is force in the suggestion that 
Congress thought this system of benefits took adequate 
care of soldiers and intended thereby to exclude Sol¬ 
diers from the right to sue the United States for per¬ 
sonal injuries received in the service.’’ 169 F. 2d at 
page 843 (emphasis supplied). j 

And in the Jefferson case, supra, Judge Chesnut in 
commenting upon his earlier opinion wherein he denied a 


i 
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Government motion to dismiss without prejudice (74 F. 
Supp. 209) states: 

“I have considered more fully the effect of other 
federal statutes applicable to the relations of officers 
and enlisted men of the United States Army to the 
Government of the United States. The most important 
of these federal statutes are those relating to the 
Veterans ’ Administration under which it now appears 
from the record in the case that the plaintiff is in 
receipt of a monthly disability allowance of $138.00.” 
77 F. Supp. at page 711. 

Clearly, then, the Court below did not err in granting 
appellee’s motion for summary judgment, on the ground 
that appellant herein was of a class for which Congress had 
provided a complete and comprehensive system of com¬ 
pensation, and that, therefore, the Congress in waiving 
the sovereign’s immunity from suit in the Tort Claims Act 
did not thereby intend to further open the doors of appellee’s 
treasury to those of appellant’s class. 

II 

Appellant Has Accepted Benefits Provided for Him 

If it be held that appellant would otherwise have stand¬ 
ing to pursue a remedy under the Tort Claims Act, his 
way is now barred by his election to accept the benefits 
provided for those in his class. Dahn v. Davis , 258 U. S. 
421, (1922). Therein a postal employee of the United States 
who had been injured in performance of his duty on a 
railroad operated by an agency of the United States under 
the Federal Control Act, (which act provided for suit 
against the Director General of the Railroads precisely as 
a common carrier might have been sued and recovery, if 
had, would be against the United States) was barred 
from pursuing his action for the tort by his acceptance of 
benefits under the Federal Employees’ Compensation Act. 
It is to be noted that in that case appellant in his brief 
made this statement: 

“The court below appears to have been impressed 
with the idea that if recovery were allowed in this 



case, the employee would recover double compensation. 
It is believed that the error of this view has been 
clearly demonstrated, and that this court will be con¬ 
vinced, from the terms of the act itself, that petitioner 
must reimburse the Compensation Commission from 
the amount recovered in this suit for the amount paid 
him by it, and that petitioner would retain only the 
surplus.” 258 U. S. at page 426. 


The Court, apparently unimpressed with this contention, 
affirmed the decision. 


The record in this case will be searched in vain for any 
suggestion that appellant herein has at any time, or intends 
in the future, to reject any of the benefits to which he is 
entitled by virtue of his employment with the Metropolitan 
Police Department. Any damages that might be awarded 
to appellant in a suit against the Government for tort would 
necessarily include permanent injuries he sustained in the 
accident, if any, but could it be said that appellant would be 
barred, or more important, has shown any inclination that 
he desires to be barred, from the benefits of the provisions 
for disability retirement, or future possible medical or hos¬ 
pitalization relief, to which he might otherwise be entitled? 


Appellant relies on the case of White v. United States, 
77 F. Supp. 316 (D. C., N. J. 1948), to support his conten¬ 
tion that he could make no valid election for the reason that 
his cause of action under the Tort Claims Act arose prior 
to the effective date of the Act. The White case, supra, 
should be read in connection with Parr v. United States, 78 
F. Supp. 693 (D. C., Kan. 1948), affirmed, C.C.A. 10 (17 
U. S. Law Week 2348, January 21, 1949), and both cases 
should be considered in connection with the fact that in each 
the Court had before it a claimant entitled to benefits under 
the Employees’ Compensation Act, whereby the claimant 
could make a positive election not to apply for the benefits, 
and having once applied, determine to reject any further 
benefits with complete finality. In the Parr case, supra, the 
claimant had applied for and received an award, and had 
accepted compensation payments under the award, for! a 
period prior to the effective date of the Tort Claims Act. 
However, he had continued to accept payments under the 
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award for ten months after the effective date of the Tort 
Claims Act, and the Court held that, “Assuming, without 
deciding, that there may be merit to his contention an elec¬ 
tion of remedies could not have been made antecedent to 
the Act—that avails plaintiff naught here; for his continued 
acceptance of compensation for ten months, in the judgment 
of this court, bars him as effectively from prosecuting his 
tort action as if an affirmative election had been made.’’ 78 
F. Supp. at page 695. 

In the White case, plaintiff had been paid compensation 
benefits for a period which began and ended prior to the 
effective date of the Federal Tort Claims Act. The case is 
silent as to whether any payments were to have been made 
after August 2, 1946, the effective date of the Tort Claims 
Act. District Judge Forman held that under these circum¬ 
stances plaintiff had no alternative remedy, and, (comment¬ 
ing upon the fact that plaintiff had expressed an offer to 
return the compensation received by him) therefore, held 
that he was entitled to test the remedy under the Tort Claims 
Act, with any judgment received therein to be subject to de¬ 
duction in the amount of the compensation payments. 

In the case now before the Court, appellant’s cause of 
action arose at the time of the collision, June 25, 1946. As 
before stated, the Federal Tort Claims Act was effective as 
of August 2, 1946. 28 U.S.C. 921. Appellant returned to 
active duty September 8, 1946. (Appellant’s brief, p. 15). 
Thus, his cause of action arose but a few days over a month 
before the date when he could elect to pursue (if election he 
had) his remedy under the Federal Tort Claims Act. Ap¬ 
pellant’s suit in this cause was filed April 18, 1947, which 
is the first indication, in period of time, in this record that 
appellant had decided to pursue his remedy under the Fed¬ 
eral Tort Claims Act. As before stated, the record is en¬ 
tirely silent as to any decision, on the part of appellant, to 
abandon his rights to benefits under the Police and Fire¬ 
men’s Relief Fund. Under these circumstances, as well as 
the added fact that benefit payments under the Employees’ 
Compensation Act readily adjust themselves to a positive 
and final determination on the part of claimant to reject 
them in contradistinction to the benefits under the Police- 
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men and Firemen’s Relief Fund, it is respectfully sub¬ 
mitted that the holding in the White case, supra , is not 
applicable here. 

CONCLUSION 

Appellant has failed to show wherein the court below 
erred in granting appellee’s motion to dismiss, and, there¬ 
fore, the order of the lower court should be affirmed. 

George Morris Fay, 

United States Attorney. 
John D. Lane, 

Assistant United States Attorney. 

Raymond E. Baker, 
Assistant United States Attorney. 
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Since the calendaring of this case for hearing, two cases 
have been decided which Appellant feels bear upon the 
questions presented therein to this Court for determination. 

These cases are: 

j 

1. Bbooks v. United States, decided May 16,1949, by the 
U. S. Supreme Court, 93 L.Ed. Adv. Ops. page 884; 
and 


2. Spelab v. United States, decided December 8, 1948, 
by the U. S. Court of Appeals for the Second Circuit, 
171 Fed. (2d) 208. 

i 

These cases relate to Points 1 and 3 in Appellant’s Sum¬ 
mary of Argument in his brief and are presented herein in 
that order. 
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ARGUMENT 

1. Appellant Is Not Precluded from Maintaining a Claim 
Under “The Federal Tort Claims Act” Because He Is a 
Member of the District of Columbia Metropolitan Police 
Department. 

In the Brooks case, a father and his two sons were riding 
in an automobile along a public highway in North Carolina 
on a dark, rainy night in February, 1945, with one of the 
sons driving the car. The son came to a full stop before 
entering an intersection, and proceeded across the nearer 
lane of the intersecting road. Seconds later the car was 
struck from the left by a United States Army truck, driven 
by a civilian employee of the Army. One of the sons was 
killed and the other son and his father were injured. 

The injured son, his father, and the administrator of the 
estate of the deceased son brought actions against the 
United States in the District Court. The District Judge 
tried the case and found negligence on the part of the 
truck driver. The Government moved to dismiss on the 
ground that the two sons were in the armed forces of the 
United States at the time of the accident, and were there¬ 
fore barred from recovery. The Court denied the motion 
and entered judgment for the injured son and for the ad¬ 
ministrator of the other brother’s estate. On appeal, the 
Government’s argument persuaded the Court of Appeals 
to reverse the judgment, with one of the judges, Judge 
Parker, dissenting. 

The Supreme Court held: 

“We agree with Judge Parker. The statute’s terms 
are clear. We are not persuaded that ‘any claim’ 
means ‘any claim but that of servicemen.’ The statute 
does contain twelve exceptions — ft 421, 28 U. S. C. A., 
H 943, now 28 U. S. C., 1948, ed. 2680. None exclude 
petitioners’ claims. .. . Without resorting to any auto¬ 
matic maxim of construction, such exceptions make it 
clear to us that Congress knew what it was about when 
it used the term ‘any claim.’ 
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“More than the language and framework of the act 
support this view. There were eighteen tort claims 
bills introduced in Congress between 1925 and 1935. 
All but two contained exceptions denying recovery to 
members of the armed forces. . . . 

“Provision in other statutes for disability payments 
to servicemen, and gratuity payments to their sur¬ 
vivors, . . . indicate no purpose to forbid tort actions 
under the Tort Claims Acts. Unlike the usual work¬ 
man compensation statute, . . . there is nothing in the 
Tort Claims Act or the veterans’ laws which provides 
for exclusiveness of remedy. U. S. v. Standard Oil, 
332 U. S. 301, 91 L. Ed. 2067, 67 Sup. Ct. 1604, indicates 
that, so far as third party liability is concerned. Nor 
did Congress provide for any election of remedies, as 
in the Federal Employees’ Compensation Act, 5 U. S. 
C. A. 757, 2 FCA Title 5, If 757. Thus Dahn v. Ddvis, 
258 U. S. 421, 66 L. Ed. 696, 42 S. Ct. 320, and cases 
following that decision, are not in point. ...” 


The Spelar case (Spelar v. U. S., 171 Fed. (2d) 208' de¬ 
cided December 8,1948) likewise involved the interpretation 
of the coverage of the Federal Tort Claims Act. 

In this case, Plaintiff, the administratrix of the estate 
of her husband who had been a flight engineer employed 
by the American Overseas Airlines Inc., brought suit 
against the United States under the Federal Tort Claims 
Act claiming negligence on the part of the United States. 

In the lower Court, the complaint was dismissed on de¬ 
fendant’s motion for lack of jurisdiction based upon its 
assertion that the claim was excluded under the Federal 
Tort Claims Act as one “arising in a foreign country” where 
the negligent act complained of occurred in Newfoundland 
on an airport leased to the United States as a part of the 
famous “destroyer deal” between Great Britain and the 
United States on March 27, 1941. 

The United States Court of Appeals for the Second Cir¬ 
cuit hearing the case on appeal, stated: 

i 

“When after many years of discussion and debate 
Congress has at length established a general policy 
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toward tort claimants, it would seem that that policy- 
should not be set aside or hampered by a niggardly- 
construction based on formal rules made obsolete by 
the very purpose of the Act itself. Particularly should 
this be true as to the broad terms of coverage em¬ 
ployed in the basic grant of liability itself.” 

These cases sustain Appellant’s contention heretofore 
advanced in his brief that he is not to be denied the benefits 
of the Federal Tort Claims Act merely because of his 
employment. 

2. Never Having the Benefits of a Workmen’s Compensa¬ 
tion Act, Appellant Could Never Make an Election to 
Accept Benefits Provided by Such Legislation. 

Assuming Appellee’s contention, advanced on pages 5, 6, 
10 and 11 of its brief as to the exclusiveness of the remedy 
afforded the Appellant under provisions of the Policemen 
and Firemen’s Relief Fund, Title 4, Section 501 of the 1940 
D. C. Code, it would appear that Appellant’s relief is lim¬ 
ited solely to the benefits provided thereunder. By this 
interpretation, Appellee would establish an intent by Con¬ 
gress entirely contrary to what the Supreme Court has held. 
In the Brooks case, supra, the Court stated: 

“We will not call either remedy in the present case 
exclusive, nor pronounce a. doctrine of election of reme¬ 
dies, when Congress has not done so.” (Italics sup¬ 
plied.) 

And further— 

“In the very Act we are construing, Congress pro¬ 
vided for exclusiveness of the remedy in three in¬ 
stances, HI! 403(d), 410(b) and 423, and omitted any 
provisions which would govern this case.” 

Not one of the above quoted sections of the law have 
any application in this present case. 

Appellee relies heavily on the Dahn, Bradey, Dobson 
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and Jefferson cases in support of its theory of election 
of remedies. This theory of Appellee has been likewise 
set at rest in the Brooks case, supra, when the Supreme 
Court stated: i 

“Were the accident incident to Brooks’ service, a 
wholly different case would be presented. We express 
no opinion as to it, but we may note that only in its 
context do Dobson v. United States (C. C. A., 2d N. Y.) 
27 Fed. (2d) 807; Bradey v. United States (C.C. A., 
2d N. Y.) 151 Fed. (2d) 742; and Jefferson v. United 
State (D. C., Md.) 77 Fed. Supp. 706, have any 
relevance.” 

CONCLUSION 

In view of the foregoing, appellant respectfully urges 
the Court that the lower Court’s judgment is in error and 
should be REVERSED. j 


Ltjciex H. Mercier, j 
N. Meyer Baker, 
Attorneys for Appellant, 




